Comments of the Association des Cinémathèques Européennes on the
“Proposal for a Directive of the European Parliament and of the Council on
Certain Permitted Uses of Orphan Works”
1. ACE welcomes the Directive which we consider as an appropriate instrument to
widen up access to culture and knowledge. It will also have major benefits for
education and research as well as the creative industries.
We welcome in particular:
the main objective of the Directive which is to create a legal framework to ensure the
lawful, crossborder online access to orphan works contained in institutions as
referred to in Recital 1
that a diligent search needs only to be carried out in the Member State of first
publication (Article 3.3)
the principle of mutual recognition of an orphan work in all Member States
that the permitted uses as described in Article 6 are allowed without remuneration
obligation. (Article 6 should be understood as a mandatory exception)
Article 7 allows Member States to authorise beneficiaries of the Directive to act for
purposes other than “the public interest”. This will notably enable cultural heritage
institutions to take advantage of a wider range of distribution models, thus enabling
broader access and re-use, beneficial for both society and culture "
Note: The proposed removal of Article 7 (EU Presidency Compromise Proposal, 27 October
2011, Revised Compromise Proposal, 10 February 2012) restricts the scope of the
Commission’s proposal. The need to promote free movement of knowledge and innovation
in the internal market is an important component of the Europe 2020 Strategy. Instead of
fully embracing the opportunities created by digitisation and online access to content, the
compromise proposal would unnecessarily limit the new possible uses of orphaned
knowledge and culture.

2. ACE proposes the following amendments to the Directive 2011/0136 (COD) to make
it more useful for cinematographic works:
Ad art. 1.2
“This Directive applies to works first published, produced or broadcast in a Member State…”
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ACE proposes to use “country of origin” which is more appropriate for cinematographic
works. In its current form the proposal does not address works where the country of origin is
not known, as well as the problem of co-produced films and unpublished films. The definition
within the orphan works directive should ensure that such works are not excluded:
“If the country of origin cannot be determined, a search should be carried out in the Member
State of the institution holding the work. The same should apply to unpublished works. For
co-produced works, a search should first be carried out in the Member State where the
institution holding the work is seated, as long as this also where one of the production
companies is located. If the search is unsuccessful, it should be carried out in the Member
State where the other co-production company is located.”

Ad art. 1.2.2
“Cinematographic or audiovisual works contained in the collections of film
heritage institutions”
ACE regrets that the Directive only covers part of the collections held in European film
heritage institutions and does not consider film related materials such as photographs,
posters, text documents, drawings etc. Such ancillary materials are very important when
making films available.
Ad art.2.2
“Where a work has more than one rightsholder, and one of the rightholders has been
identified and located, that work shall not be considered an orphan work.”
There are always multiple rightsholders to a film work and in case one rights holder is
identified and located, the rights of the remaining authors should fall back into the orphan
categories and therefore considered to be covered by the Directive.
Ad art. 3.1 jo. 3.2
“For the purposes of establishing whether a work is an orphan work, the organisations
referred to in Article 1(1) shall ensure that a diligent search is carried out for each work, by
consulting the appropriate sources for the category of works in question.”
Too much is left to Member States in this respect. ACE proposes to unify the search (like a
ten step search to be conducted) using pre-determined local sources. The Diligent Search
Criteria for Orphan Works established by the High Level Expert Group – Subgroup Copyright
are a useful basis to perform a search, however ACE recommends to simplify the criteria.
Ad art. 3.3
“A diligent search is required to be carried out only in the Member State of first

2

publication, broadcast or in the Member State where the major production company
(producer) has its seat, or in case the producer cannot be located, where the filmmaker
resides.
Ad art. 7.2
“Member States may chose the means for authorizing use within the meaning of paragraph
1 and remain free to decide on the use of any revenues which are unclaimed after the expiry
of the period fixed in accordance with paragraph 1(5).”

It should be taken into account that these “means for authorizing use” must work for the
cross-border online use of films. If Member States choose e.g. an ECL model, this may not
work for cross-border permission and thus prohibit online use.
Any queries should be addressed to Claudia Dillmann via dillmann@deutschesfilminstitut.de, President of the Association des Cinémathèques Européennes.
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